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But the binding effect of the decree extended beyond the immediate parties. 
The authorities cited are to the effect that not only were the immediate parties 
concluded thereby, but all citizens of Pittsburg were bound, because they and 
their interests were represented by the city, and all property holders abutting on 
the line of the street, because they and their common interests were represented 
by the appellants. The judgment of a court of competent jurisdiction will some- 
times operate as an estoppel and a former adjudication against persons who were 
not named in the proceeding and who were not parties to the record by name. It 
is enough if they were represented in the action or proceeding which resulted in 
the judgment, or were entitled to be heard. Athlon y. City of Rochester {mpra)." 



Further Rulings in Bankruptcy — Fire Imurance— Claims of Lien Holders. — 
The insurance which a person has on property is not an interest in the property 
itself, but is a collateral contract, personal to the insured, guaranteeing him 
against loss of the property by fire or other specified casualty, but not conferring 
upon him any interest in the pi'operty. A policy of insurance is a mere personal 
contract of indemnity against a possible loss, and money derived from policies of 
insurance taken out upon property by a pledgor is in no way liable for the pay- 
ment of a lien or mortgage thereon, except by express agreement. Such contracts 
do not attach to the property insured. In lie West Norfolk Lumber Co. (D. C), 
112 Fed. 769. Cituig Wheeler r. Insurance Co., 101 U. S. 439 ; The City of Norvdch, 
118 U. S. 468. See this case reported in full elsewhere. 

Supply Liens. — Liens for supplies furnished a manufacturing company under 
section 2485 of the Code of Virginia, although filed within four months prior to 
the adjudication of debtor as a bankrupt, are not obnoxious to the spirit of the 
Bankrupt Act as preferences, but will be recognized and paid according to the 
terms of the State statute. In Re West Norfolk Lumber Co. (D. C. ), 112 Fed. 759. 

Acts of Bankruptcy — Appointment of Receiver. — Only an act declared by the 
statute of 1898 to be an act of bankruptcy can be so construed. If an assignment 
is not general, it is not an act of bankruptcy. And the consent of one of the part- 
ners to the appointment of a receiver for the firm does not operate as a general 
assignment within the meaning of the Bankruptcy Act. In Re Oilbert (D. C. ), 112 
Fed. 951. Citing In Re Empire Metallic Bedstead Co., 39 C. C. A. 372, 98 Fed. 
981, where the following language was used : 

" A petition for the appointment of a receiver is not that proceeding which is 
universally recognized as an assignment, and its 'equivalency' of result, if equiva- 
lency exists, is not important. The bankruptcy statute has said that the one is 
an act of bankruptcy, and has said nothing about the other in direct terms; and, 
when acts of bankruptcy are classified, as they are in the statute of 1898, it is not 
the province of a court to enlarge the classification because the omitted class seems 
to partake of the sin of the named class." 

Duties of Trustees in Collection of Assets. — It is not the duty of a trustee to litigate 
every question that may be called to his notice by creditors, nor should he be 
permitted by requiring indemnity against costs, to cast the risk of controversy 
upon particular creditors. He should be vigilant and attentive, and should carry 
out in strictest good faith the provisions of the Bankrupt Act, where they are 
plainly applicable to estate in his charge. In doubtful cases he will be guided by 
the referee and the court. InReSaird (D.C.), 112Fed.960. 

Corporation Engaged in Saloon Business. — A corporation engaged in the business 
of buying and selling at retail, liquors and other beverages, and in the operation 
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of a restaurant, is not a "mercantile" or "trading" corporation within the mean- 
ing of section 4 b of the Bankruptcy Act, and may not, therefore, be the subject of 
involuntary proceedings. In Re Chesapeake Oyster & Fish Co. (D. C. ), 112 Fed. 
960. Citing In Be N. Y. & W. Water Co., 98 Fed. 711 ; disapproving In Ee San 
Gahriel Sanatorium Co., 95 Fed. 271, and In lie Morton Boarding Stables, 108 Fed. 
271. 

Per Hallett, Dist. J., orally : 

" The country is full of hotel companies. If Congress had intended to bring 
them within the terms of the Act, they certainly would have been mentioned ; 
and, as to the saloons, there can be no reason for doubt as to them. Certainly 
Congress knew something about them, and if it was intended that they should have 
the benefit of the Act they would have been mentioned." (Italics ours.) 

Contempt — Violation of Injunction Order. — When assignee of a stock of goods 
under general assignment had been enjoined by bankruptcy court from disposing 
of the same, and knowledge of the entry of this order had been communicated to 
him verbally by the attorney for certain creditors, who was unable to procure cer- 
tified copies of the order for service, such knowledge is suflBcient, and tlie assignee 
proceeding to sell the goods is guilty of contempt. In Be Krinsky (D. C. ), 112 
Fed. 972. 

Per Adams, Dist. J. : 

" Levy was notified by an oflBcer of the court that the order had been granted, 
and he was bound to take immediate notice of that fact. It is not necessary that 
he should have been served with a copy of the order, if knowledge of its contents 
came to him otherwise. High, Inj. sees. 1421-1424. He knew, or should have 
known, also, that the assignment to Harris was constructively fraudulent, because 
in violation of the Bankruptcy Act, and Ijecame void when creditors invoked the 
jurisdiction of this court. Davis v. Bohle, 34 C. C. A. 372, 92 Fed. 325 ; Bryan 
V. Bemheimer, J 81 U. S. 188, 21 Sup. Ct. 557, 45 L. Ed. 814. The filing of the 
petition was a caveat to all the world. It was, in effect, an attachment and injunc- 
tion. Those who deal with bankrupts' property in the interval between the 
filing of the petition and the final adjudication do so at their -peril. Bank v. Sher- 
nmn, 101 U. S. 403, 406, 25 L. Ed. 866 ; MmUer v. Nugent (U. S. Sup. Ct., Jan. 

20, 1902), 22 Sup. Ct. 269, 46 L. Ed. , and the moment it was suggested to 

Levy that proceedings had been instituted in this court it was his duty to have 
paused, and ascertained the status of the matter. Instead of doing so, he in- 
dulged in the practice of taking advantage of a supposed immunity arising from 
Lesser's failure to serve certified copies of the order. Such disobedience of the 
court's order cannot be tolerated for a moment. In Re South Side B. Co., 7 Ben. 
391, Fed. Cas. No. 13,190; In Be Atlcinsan, 7 N. B. E. 143, Fed. Cas. No. 606. 

The contemnor. Levy, will be fined $200, and, if the fine is not paid within ten 
days after service of an order hereon, he will be committed until it is paid." 

Preference — Surrender. — An important ruling upon the oft-construed section 67 
of the Bankruptcy Act is that of In Re Oreth (D. C), 112 Fed. 978. A creditor 
received a preference by a confession of judgment, which was finally set aside 
by a State court, in a controversy between the creditor and the trustee in bank- 
ruptcy. After final judgment therein, the creditor proved its claim before the 
referee in bankruptcy, " surrendering the preferences sought by the entering of 
said bonds." Held, That the surrender being an enforced one, is not within the 
spirit of the Act (sec. 57 g), which is to discourage preferences, and that the 
entire claim should be rejected. Citing with approval Re Keller, 109 Fed. 126 : 

"It would certainly be wholly inequitable to hold that a creditor who has 
received a preference from an insolvent debtor can refuse to account therefor, and 



1902.] NOTES OF CASES. 879 

after causing the other creditors the delay, cost and expense of litigation, after 
being defeated therein, can still prove up his claim, and take an equal share in the 
proceeds of the estate after depleting the same in the manner stated. Contesting 
the claim of the trustee, and paying back the preference in obedience to the 
process of the court, is not a surrender, within the meaning of clause g of section 
57. Therefore there is this difference between a preferred creditor who sur- 
renders the preference and a preferred creditor from whom the preference is 
recovered by the trustee. The former having voluntarily surrendered the pre- 
ference received, is entitled to prove up his entire claim, and share with the other 
creditors. The latter having refused to surrender, cannot prove the claim or share 
in the estate." 

Discharge — Attachment Lien. — A mere discharge of a debt does not discharge a 
lien securing it. When the Bankrupt Act recognizes the lien of an attachment in 
a State court as valid, a discharge does not prevent the attaching creditor from 
taking judgment in the State court against the debtor in such limited form as may 
enable him to reap the benefit of the attachment' — that is, to be levied only upon 
the property attached. Where, by virtue of State exemption laws, the vital ele- 
ment of jurisdiction over the specific property and the \'en upon it was lacking 
in the bankruptcy court when petition filed, the lien is not affected by section 67 f 
of the Act. Pmvers Dry Goods Co. v. Nelson (Neb. ), 88 N. W. 903. Citing Hill 
V. Harding, 130 U. S. 699 ; Bank v. Elliott (Wis. ), 85 N. W. 417 ; Munson v. B. 
K Co., 120 Mass. 81, 21 Am. Eep. 498. 

Provable Debt — Liability upon Penal Bond. — Liability upon a penal bond condi- 
tioned for the payment of rents and annuities to another during life is held in 
Cobb V. Ove-i-man (C. C. A. 4th C), 54 L. E. A. 369, to be within the provisions 
of the Bankruptcy Act of 1898, allowing the proving against the bankrupt's estate 
of a fixed liability evidenced by instrument in writing, absolutely owing at the 
time of filing the petition, whether then payable or not. 

With this case is a note discussing the authorities as to what constitutes a fixed 
liability as evidenced by a judgment or an instrument in writing absolutely owing 
at the time of the filing of the petition in bankruptcy. 



